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 The approval of the PERM Application enables a U.S. employer to file an I-140, 
Immigration Petition for Alien Worker on behalf of a current or potential employee for an 
employment-based preference classification. Based on the Immigration and Nationality 
Act (the “Act”), employment based immigrant visas are limited and are allocated to 
preference classifications. Thus, after obtaining an approved Labor Certification 
Application from the U.S. Department of Labor (“DOL”), an employer can apply in one 
of two preference classifications: 
 

• The second preference (“EB2”) which is defined by Act to include “aliens 
who are members of the professions holding advanced degrees”1; or 

 
• The third preference (“EB3”) which is defined by Act and includes 

“skilled workers, professionals, and other workers”2 
 
 The PERM world would be a much simpler place for the newer practitioner if a 
PERM Application included a straight request for an EB2 or EB3 classification. Rather, 
and to make matters quite complicated, the PERM Application only sets forth what an 
Employer certifies is the minimum requirement for a position offered. Unfortunately, one 
cannot specify a master’s degree for a position, which does not require a master’s degree 
according to the DOL guidelines even though applicant possesses a master’s degree.  
 
 Most clients (whether employers or individuals applicants) conduct research and 
come well-prepared for the initial legal consultation and they ask the attorney to file the 
case as an EB2 case. The reason is very clear: Visa Number Retrogression. Generally, the 
visa numbers in EB2 category are current (with exception of China and India) and 
applicants therefore may be able to receive their green cards much faster. On the other 
hand, the EB3 category is known for long (several years) and unpredictable wait times.   
 
 In light of the foregoing, it is important for practitioners to work with their clients 
and help them to commit to appropriate employment preference category when initially 
preparing and drafting the job requirements for the PERM Application. Practitioners 
should keep in mind several factors including but not limited to: client’s wishes, needs, 
credentials, qualifications, relevant job duties and requirements, and offered wage. There 
are many pitfalls that may impact upon the designation for one category or another even 
for experienced attorney when determining how degree requirements and experience for 
a position are specified on the PERM Application.  
 
Drafting EB2 PERM Application 
 

                                                 
1 INA §203(b)(2), 8 U.S.C. §1153(b)(2) 
2 INA §203(b)(3), 8 U.S.C. §1153(b)(3) 
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 When drafting an EB2 PERM Application, it is very important to focus on two 
germane issues: First, does the position qualify for the second preference requiring an 
advanced degree? If so, does the applicant meet the requirements for the position? 
Second, does the applicant possess a requested degree?3  
 
 To prepare a successful 2nd preference PERM Application, the PERM Application 
must establish that the job requires an advanced degree. One aspect of the analysis is for 
the attorney to carefully examine the job requirements provided by the DOL at O*Net 
(Occupational Information Network replaced the Dictionary of Occupational Titles). Any 
stretch beyond the requirements set forth in this government guideline may result in 
denial or perhaps an undesirable DOL audit.  
 
 Understanding degree equivalency is essential for the proper drafting a PERM 
Application. EB2 degree requirements must be drafted using clear and unambiguous 
language. The relevant regulation4 defines an advanced degree as “any U.S. academic or 
professional degree OR a foreign equivalent degree above that of baccalaureate.” In plain 
language, generally, advanced degree includes a U.S. master’s degree, foreign equivalent 
master’s degree and U.S. and foreign equivalent postgraduate degrees. In addition, the 
regulation states in pertinent part that “a U.S. baccalaureate degree or a foreign 
equivalent degree followed by at least five years of progressive experience in the 
specialty shall be considered the equivalent of a master's degree.”5 It is important to note 
that progressive experience must be post-baccalaureate experience. Although the 
regulation or statute does not specifically define a term “progressive”, the Cronin Memo 
clarifies the plain meaning of this term to be: “employment experience that reveals 
progress, moves forward, and advances toward increasingly complex or responsible 
duties.”  
 
 How does the practitioner know whether a foreign degree is equivalent to the U.S. 
degree? Most attorneys do not specialize in Credentials Evaluation and so far USCIS has 
not provided any meaningful guidance in connection with foreign degree equivalency and 
therefore it is critical that practitioners pay close attention to clients with foreign degrees. 
Since the relevant regulations do not require credentials evaluation, an examiner may 
often ignore them. Nevertheless, it is recommended that any person preparing a PERM 
Labor Certification Application obtain a detailed credentials evaluation from a credible 
and certified credentials evaluation service. Whether foreign degrees are or are not 
equivalent to a U.S. degree is determined on a case-by-case basis by the USCIS. 
Naturally, this tendency leads to inconsistent decisions and uncertainty for attorneys and 
those preparing the Labor Certification Application.  
 

                                                 
3 This 2-prong test appeared in INS Memorandum, M. Cronin & W. Yates, “Educational and Experience 
Requirements for Employment-Based Second Preference (EB-2) Immigrants” (March 20, 2000) (“Cronin 
Memo”). Also see The U.S. Citizenship and Immigration Services (USCIS) Adjudicator’s Field Manual 
(AFM), Chapter 22.2(j)(1)(D).  
4 8 CFR §204.5(k)(2) 
5 Id. 
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 More often than not, foreign master’s degrees from most countries (except India) 
are accepted as equivalent to U.S. master’s degrees. Typical five-year European 
combined master’s and bachelor’s degrees are also generally accepted as equivalent to 
U.S. master’s degrees. However, one should not count on such a determination. Perhaps 
the most troubling aspect for most attorneys and Labor Certification Application 
preparers with regard to the foreign degrees is the possibility of unpredictable and 
uncertain determinations resulting from an equivalency evaluation of an Indian Degree. 
Based on the practice to date, the following Indian degrees have been accepted as 
equivalent to the U.S. Master’s Degree: (1) a three-year bachelor’s degree plus two-year 
or (2) a three-year master’s degree and three-year bachelor’s degree plus three-year post-
graduate degree. 
 
 There are other pitfalls for the unsuspecting in the preparation of the Labor 
Certification Application. 
 
 Another area that can create potential problem is the use of the magic Kellogg 
language6. This language was codified into DOL PERM regulations at 20 CFR 
§656.17(h)(4)(ii). The regulations state: “Alternative experience requirements must be 
substantially equivalent to the primary requirements of the job opportunity for which 
certification is sought; and if the alien beneficiary is already employed by the employer, 
and the alien does not meet the primary job requirements and only potentially qualifies 
for the job by virtue of the employer’s alternative job requirements, certification will be 
denied unless the application states that any suitable combination of education, training 
or experience is acceptable.” Based upon recent developments and clarifications by the 
Nebraska Service Center, the Kellogg language should not be interpreted as defining a 
lesser job requirement than a master’s degree or a bachelor’s degree followed by five 
years of progressive experience.7  
 
Preparing an EB3 PERM Application  
 
 Drafting a PERM Application for the third preference requires distinguishing 
between the three categories: Professionals, Skilled Workers and Other Workers.  
 
  A “Professional” is defined as an alien “who holds at least a U.S. baccalaureate 
degree or a foreign equivalent degree and who is a member of the professions.”8 Skilled 
workers are only required to possess two years of education or training. Similarly, as in 
EB2 cases previously referenced, these two categories require a two-prong analysis 
which can be found at 8 CFR §204.5(l)(3)(i). Third preference degree requirements can 
be broadly drafted and still satisfy the first prong that addresses whether the position 
qualifies for the EB3 professional or skilled worker category. Of course, the requirements 
cannot be designated or crafted to that of the other worker, below the two years of 
education or training. 
                                                 
6 Matter of Francis Kellogg, 94 INA 465 (BALCA February 2, 1998) 
7 InfoNet Doc. No. 07060161 (posted June 1, 2007) 
8 8 CFR §204.5(l)(2) 
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 Most attorneys or individuals drafting the Labor Certification Application will 
find it more desirable for clients to draft the job requirements for skilled worker rather 
than the other worker category because of the priority date backlogs for the other worker 
classification tend to be significant. It is important to note at this juncture that, for EB3 
classification, there is no benefit whatsoever to using a bachelor’s degree as the minimum 
degree requirement since professionals and skilled workers are identical in light of 
priority date adjudications. However, the bachelor’s degree minimum requirement may 
be beneficial if that degree would actually lead to a way to exclude qualified U.S. 
workers for the job being offered. However, the bachelor’s degree, as a minimum 
requirement, needs to be the “actual minimum requirement” for the prospective 
employer. 
 
 Somewhat troublesome issues arise when a beneficiary possesses a three-year 
bachelor’s degree. Until recently, this issue involved mostly Indian three-year bachelor’s 
degrees. Matter of Shah9 is the precedent decision involving an EB3 petition for an 
Indian applicant with a three-year bachelor’s degree. Matter of Shah in pertinent part 
states: “The petitioner has failed to establish that his “B.S. (Special), special subject – 
Chemistry” is equivalent to a United States baccalaureate degree in Chemistry.”10 The 
holding in Matter of Shah created a presumption that a three-year bachelor’s degree from 
India is not equivalent to a U.S. bachelor’s degree.  
 
 Until recently, it appeared to be the case that most of the three-year bachelor’s 
degrees from around the world were accepted as equivalent to a U.S. bachelor’s degree. 
However, with the increasing number of reported RFEs, the safer practice is to craft the 
PERM Application for filing in the EB3 category.  
 
Practical considerations: EB2 v. EB3 
 
 When the PERM Labor Certification Application is certified by the U.S. 
Department of Labor the DOL certifies that there are no qualified U.S. workers that are 
able, willing, qualified and available to accept the job at the prevailing wage in the area 
of intended employment and that employment of the alien will not adversely affect the 
wages and working conditions of similarly employed U.S. workers. The primary purpose 
of the DOL is to protect the U.S. job market and therefore DOL defines qualifying 
criteria for PERM Application as follows:  
 
 “The job opportunity must be for a full time, permanent position. There must be a 
bona fide job opening available to U.S. workers. Job requirements must adhere to what is 
customarily required for the occupation in the U.S. and may not be tailored to the foreign 
worker’s qualifications. The employer must pay at least the prevailing wage for the 
occupation in the area of intended employment.”11

 

                                                 
9 Matter of Shah, 17 I&N Dec. 244 (Reg’l Comm’r 1977) 
10 Id. at 245 
11 http://www.foreignlaborcert.doleta.gov/perm.cfm 
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 Following the map or template that has been provided to us by the DOL it seems 
to lead us to desire to “tailor” the position to the background of the prospective foreign 
national worker. However, attorneys and preparers of Labor Certification Applications 
must resist temptation and start the analysis with the employers’ actual job requirements. 
However, with the current state of affairs, and significant backlogs in the EB2 
classification, are we not, in fact, tailoring the occupation when drafting EB2 PERM 
Application for foreign national holding a master’s degree? The practical approach and 
analysis manifests many grey areas and we need to deal with these on a daily basis.  
 
 As a practical matter, practitioners should undertake representation of a PERM 
case only after examining both the actual job requirements of the sponsoring employer 
and actual background of the foreign national. When deciding between EB2 and EB3 
classification, the attorney or Labor Certification preparer needs to consider the following 
practical aspects concerning employer: 
 

• Occupational classification for position offered; 
• Minimum educational requirements – master’s degree v. bachelor’s 

degree; 
• Size of employer – smaller companies tend to be more flexible; bigger 

companies are more likely to justify a need for a higher educational 
degree; 

• Flexibility of the HR Department; 
• Offered wage; 
• Other workers employed in the similar capacity to document minimum 

hiring requirements; 
• Timing issues. 

 
 The benefit of conducting a complete analysis of the above mentioned factors 
when deciding whether to prepare a case as an EB2 v. EB3 case cannot be 
overemphasized. While we always seek to serve our clients the best we can, it is 
important to remember that sometimes less is more. Clients oftentimes pressure Labor 
Certification preparers to “stretch” a case and to strive for EB2 classification when EB3 
would have been the best direction for the case. The U.S. Department of Homeland 
Security’s analysis of the Labor Certification at the I-140, Petition for an Alien Worker, 
phase could trump the EB2 preparer’s attempts to “stretch” a case. By designing PERM 
Application that will subsequently fail in the I-140 stage, practitioners will not achieve 
the primary goal their client: Getting a green card.  
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